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SYLLABUSBY THE COURT

1. “Appdlaereview of adrcuit court’ sorder granting amotion to dismissacomplantis
denovo.” Syl. Pt. 2, Sate ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va.

770, 461 S.E.2d 516 (1995).

2. “Wheretheissue on an appeal from the circuit court is clearly aquestion of law or
Involving an interpretation of agtatute, we apply ade novo standard of review.” Syl. Pt. 1, Chrystal

RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

3. “Judidd interpretation of agatuteiswarranted only if the satuteisambiguousand the
initid step in such interpretativeinquiry isto ascertainthelegidativeintent.” Syl. Pt. 1, Ohio County

Comm'n v. Manchin, 171 W. Va. 552, 301 S.E.2d 183 (1983).

4. “A datutethat isambiguous must be construed beforeit can be gpplied.” Syl. Pt 1,

Farley v. Buckalew, 186 W. Va. 693, 414 S.E.2d 454 (1992).

5. “A datute, or an adminidrative rule, may not, under the guise of ‘interpretation,” be
modified, revised, amended or rewritten.” Syl. Pt. 1, Consumer Advocate Division v. Public

Service Comm'n, 182 W. Va. 152, 386 S.E.2d 650 (1989).



6. West VirginiaCode § 46A-5-101(1) (1996) (Repl. Vol. 1998) isaremedia datute
to beliberaly construed to protect consumersfrom unfair, illegal, or deceptive acts. Inface of the
ambiguity found in that Satute, aconsumer whois party to adosed-ended credit transaction, resulting from
asdeasdefinedin Wes VirginiaCode 8 46A-6-102(d), may bring any necessary actionwithin ether the
four-year period commencing withthe date of thetransaction or within oneyear of the due date of thelast

payment, whichever is later.

Albright, Justice:



Thisisan gpped by Stephanie Gibson and James Dunlap' (hereinafter “ Appdlants’) from
afind order of the Circuit Court of KanawhaCounty dismissng Consumer Credit and Protection Act
(heranafter “CCPA”) damsfor falureto fileacomplaint within the gpplicable Satute of limitationsperiod.
Ongpped, the Appdlantsassart thet thelower court erred in finding thet the gpplicable Satute of limitations
period was one year from the date of the last payment due; rather, the Appellants contend that the

applicable statute of limitations period is four years from the date of the aleged violation.

I. Factual and Procedural History

On December 12, 1997, Appdlant Stephanie Gibson purchased an item of jewdry from
Friedman’sInc., doing busness as Friedman’ s Jeweders (hereinafter “ Friedman's’). Thejewery was
priced at $949.00. With tax and “other charges,” the total amount of the transaction was $1,156.62.
Fnancingwasaccomplished through aretall ingdlment s escontract requiring fifteen monthly payments
beginning on January 1, 1998, and ending on February 25, 1999. With the addition of financing charges,
thetotd sdlepricewas$1,268.84. Itistheimpostion of the* other charges’ that the A ppellantsatempted
to chdlengethrough thedivil action. These* other charges’ induded $8.55 for credit lifeinsurance, $22.45
for credit disability insurance, and $40.08 for property insurance, totaling $71.08for dl threeinsurance

charges.

In Sateexrel. Dunlap v. Berger, 211 W. Va. 549, 567 S.E.2d 265 (2002), cert.
denied, Friedman’s, Inc. v. West Virginia ex rel. Dunlap, 123 S.Ct. 695 (2002), this Court
reversed thelower court’ sorder compelling arbitration of Appdlant James Dunlgp’ sclams, holding thet
exculpatory clauses in adhesion contracts are presumptively invalid.
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The Appdlant alegesthat shewas charged for these insurance products without her
knowledge or consant.? In her complaint, filed May 4, 2000, the Appellant aleged that conduct engaged
in by Friedman’ s condiitutes an unfair or deceptive trade practicein violaion of the CCPA and that such

conduct was part of a systematic scheme to deceive consumers and enhance business profit.>

Thelower court entered an order dated September 14, 2001, granting the Appellees
motion to dismissthecomplaint based upon thelower court’ sfinding that the complaint hed not beenfiled
withinthe gpplicableoneyear datuteof limitations. Ongpped , the A ppellantsassart that the Satutorily-

mandated Satute of limitationsfor thisaction is actudly four yearsfrom the date of the dleged violation.

I1. Standard of Review
In syllabus point two of Sateex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc.,
194W.Va 770,461 SE.2d 516 (1995), this Court explained: “ Appdlatereview of acircuit court’ sorder
grantingamotiontodismissacomplantisdenovo.” Thelower court’ sdecisontodismisstheclamin
this matter was based upon Satutory interpretation, and according to syllabus point one of Chrystal R M.
v. CharlieA.L., 194 W. Va. 138, 459 S.E.2d 415 (1995), “[w] here theissue on an appedl from the
circuit court isclearly aquestion of law or involving an interpretation of astatute, we apply ade novo

standard of review.” Seealso Ewing v. Board of Educ. of County of Summers, 202 W. Va. 228,

Aronicaly, becausethe Appe lantisdisabled, sheisnot even digiblefor credit disability
Insurance.

*TheAppdlant SephanieGilson and co-A ppdlant James Dunlgpfiled thisaction onbehdlf
of themselves and all others similarly situated.
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503 S.E.2d 541 (1998); Syl. Pt. 1, University of West Virginia Board of Trustees ex rel. West
VirginiaUniversity v. Fox, 197 W. Va. 91, 475 SE.2d 91 (1996). In Scott Runyan, thisCourt aso
carified that “[a]saresult of thisinquiry being Strictly amatter of statutory congtruction, our power of

interpretive scrutiny isplenary.” 194 W. Va. at 776, 461 S.E.2d at 522.

[11. Discussion
A. West Virginia Code 8§ 46A-5-101(1)
West Virginia Code § 46A-5-101(1) (1996) (Repl. Vol. 1998)* provides as follows:

If acreditor hasviolated the provisonsof thischapter gpplyingto
collection of excesscharges, security insdesand leases, disclosurewith
respect to consumer leases, recd pts, Satements of account and evidences
of payment, limitations on default charges, assignment of earnings,
authorizationsto confessjudgment, illegd, fraudulent or unconscionable
conduct, any prohibited debt collection practice, or restrictionson interest
inland as security, assgnment of earningsto regulated consumer lender,
security agreement on househol d goodsfor benfit of regulated consumer
lender, and renegatiation by regulated consumer lender of loan discharged

“ThisCourt explained theintent of theWest VirginiaConsumer Crediit and Protection Act
asfollowsin syllabuspoint three of Arnold v. United Companies Lending Corp., 204 W. Va. 229,
511 S.E.2d 854 (1998):

“‘Thelegidaurein enacting theWes VirginiaConsumer Credit
and Protection Act, W.Va.Code, 46A-1-101, et seq., in 1974, sought
todiminatethepracticeof including unconscionabletermsin consumer
agreementscovered by theAct. Tofurther thispurposethelegidature, by
the expresslanguage of W.Va.Code, 46A-5-101 (1), crested acause of
actionfor consumersandimpased civil ligbility on creditorswho indude
unconscionabletermsthat violate W.Va Code, 46A-2-121 in consumer
agreements.” Syl. pt. 2, U.S Life Credit Corp. v. Wilson, 171 W.
Va 538, 301 S.E.2d 169 (1982).” Syl. pt. 1, Orlando v. Finance
Oneof West Virginia, Inc., 179 W. Va. 447, 369 S.E.2d 882 (1988).
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in bankruptcy, the consumer has a cause of action to recover actua
damagesand in addition aright in an action to recover from the person
violaing this chapter apendty in an amount determined by the court not
lessthan one hundred dollars nor more than one thousand dollars. With
respect to violations arising from consumer credit sales or
consumer loans made pursuant to revolving char ge accounts
or revolving loan accounts, or from sales as defined in
article six [§ 46A-6-101 et. seq.] of this chapter, no action
pursuant to this subsection may be brought more than four
years after the violations occurred. With respect to
violations arising from other consumer credit sales or
consumer loans, no action pursuant to this subsection may
be brought more than one year after the due date of the last
scheduled payment of the agreement.

W. Va. Code § 46A-5-101(1) (emphasissupplied). “Sae’ asdefined inWest VirginiaCode § 46A-6-

102(d) “includesany sde, offer for sdeor attempt to sell any goodsfor cash or credit or any servicesor

offer for services for cash or credit.”

The Appdless contend thet the one-year Satute of limitations gppliesto thiscause of action
based upon thefact that thiswas ad osed-ended contract, induding fifteen payments> and, assuch, isnot
encompassed within the* revolving charge accountsor revolving loan accounts’ towhich thefour-year
datuteof limitationsapplies, pursuant to Satute. The Appellessfurther contend that such application of
the gatutory languegeisconagent with the Uniform Consumer Credit Code upon whichtheWest Virginia
Legidaturedlegedly basaditsprovisons TheAppelessdamthat theWes Virginial egidaturecombined

variousmodd codesto formulatethe current provison, and that it must haveintended to creste agtatute

Becausetheingalment saes contract envisionsfifteen monthly payments it isadosed-
ended contract rather than an open-ended contract in which thereisno fixed monthly payment required.
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of limitationsdistinction between open-ended and cl osed-ended contracts. The gatute, however, doesnot
specificaly addressthe concept of d osed-ended contracts, the Appdleesonly assumethat thelegidature' s
useof theterm* other contracts” embraced dosed-ended contracts. Thus, whilethe Appellees goproach
presentsanintriguing andytica framework, it doesnot definitively resolvetheissuebecausethelegidature
infact enacted agtatutewhichisdifferent in form fromthevariousmodd codesit may haverdied uponin

its formulation of the present language.

The Appdlantscontend that thisd osed-ended contract isind uded within thedefinition of
sdes Wes VirginiaCode 8§ 46A-6-102(d), to which the four-year datute of limitationsexplicitly applies,

pursuant to statute.

B. Ambiguity of Statute

Inresolving thisissue raised in this appeal, we note that this Court has consistently
acknowledged thet gatutes of limitations serve aggnificant functionin the operation of thelaw. “Thebedc
purpose of statutes of limitationsisto encourage promptnessin ingtituting actions; to suppressstale
demandsor fraudulent daims, and to avoidinconveniencewnhich may result fromdeay inassarting rights
or clamswhen it ispracticableto assert them.” Morgan v. Grace Hospital, Inc., 149 W. Va. 783,
791, 144 SE.2d 156, 161 (1965) (citationsomitted). In Perduev. Hess, 199 W. Va. 299,484 SE.2d
182 (1997), for ingtance, thisCourt reviewed the numerous casesin which thisCourt hasencouraged gtrict
compliancewith gatutesof limitationsasameansof reguiring “ theinditution of acauseof actionwithina

reasonable time.” 199 W. Va at 303, 484 S.E.2d at 186.
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Where, however, the legidature has not expressad itsintended datutes of limitation with
clarity, such alaudable goa of strict complianceisunattainable. Although this Court hasinvariably
recognized that clear and unambiguous statutesarenot subject tointerpretation,’ wehave a so obsarved:

Ambiguity isaterm connoting doubtful ness, doubleness of

meaning of indidinctness or uncartainty of an expresson usad in awritten

ingtrument. |t hasbeen declared that courts may not find ambiguity in

datutory language which laymen arereadily ableto comprehend; nor isit

permissbleto create an obscurity or uncertainty inastatute by reedingin

an additional word or words.

Crockett v. Andrews, 153W. Va. 714, 718-19, 172 S.E.2d 384, 387 (1970). A finding of ambiguity
must be made prior to any attempt to interpret adaute. Asthe Court sated in syllabus point one of Ohio
County Comm'nv. Manchin, 171 W. Va. 552, 301 S.E.2d 183 (1983), “ Judicia interpretation of a
gauteiswarranted only if thestatuteisambiguousand theinitid stepin suchinterpretativeinquiry isto
acatanthelegidativeintent.” Likewise, insyllabus point oneof Farley v. Buckalew, 186 W. Va 693,
414 SE.2d 454 (1992), this Court further explained: “A dautethat isambiguous must be construed before

it can be applied.”

Our reading of West Virginia Code 8 46A-5-101(1) compels the conclusion that the
datuteisambiguouswith regard to the digtinction between open and d osed-ended credit agreementsand

the datute of limitations gpplicableto thosetwo types of credit. Whilethe Satute dlearly satesthat the

%Wherethelanguage of agatuteisfreefrom ambiguity, itsplain meaning isto be acogpted
and applied without resort to interpretation.” Syl. Pt. 2, Crockett v. Andrews, 153W. Va. 714,172
SE.2d 384 (1970). “Wherethelanguage of agauteiscear and without ambiguity theplain meaningis
to be accepted without resorting to therules of interpretation.” Syl. Pt. 3, FrancisO. Day Co., Inc. v.
Director, Div. of Envtl. Protection, 191 W. Va. 134, 443 S.E.2d 602 (1994).
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four-year datute of limitationsisgpplicableto revolving charge acoounts, revolving loan accounts, and sles
asparticularly defined, it dso specificaly subjects* other consumer credit sdlesor consumer loans’ toa
one-year datute of limitations period. Whilethe Appelleesand lower court contend that closed-ended
credit sdesmust inindudedwithin“ other consumer credit sdlesor consumer loans,” the Appellantsargue
that closed-ended credit sales come within the purview of “sales’ towhich the four-year statute of
limitationsisgpplicable. Both sdeshave presented compeling and persuasve argumentsin support of their
regoectivetheories. Evenif, however, this Court were convinced of the superiority of onetheory over
another, this Court cannot subdtituteits own judgment for thet of thelegidature and Sgnificantly rewritethe
datute. If, for ingtance, thisCourt agreed with the Appellessthat themodt rationd method of dedling with
atute of limitationsissueswould beto permit four years on open-ended loans, dueto their longer term
neture, and only one year on cosed-ended loans, dueto thefindlity of such congtructs, this Court isnot
permitted to rewrite the statute to state such conclusion with clarity. The Court has expressed this
prohibition concisaly on numerousoccasons. InWilliamsonv. Greene, 200W. Va 421,490 SE.2d
23 (1997), for instance, this Court stated:

“[i]tisnot for [courts] arbitrarily toread into [agatute] that whichit does

not say. Just ascourtsare not to diminate through judicid interpretation

wordsthat were purposdy included, weareobliged not to add to Satutes

something the Legidature purposdy omitted.” Banker v. Banker, 196

W.Va 535, 546-47, 474 S.E.2d 465, 476-77 (1996) (citing Bullman

v. D & R Lumber Company, 195 W.Va. 129, 464 S.E.2d 771

(1995).
Id. a 426, 490 SE.2d a 28 (citationsomitted). “A datute, or an adminigrativerule, may not, under the

guiseof ‘interpretation,” be modified, revised, amended or rewritten.” Syl. Pt. 1, Consumer Advocate

Division v. Public Service Comm'n, 182 W. Va. 152, 386 S.E.2d 650 (1989).

~



In Hereford v. Meek, 132 W. Va. 373, 52 S.E.2d 740 (1949), this Court stated: “A
dauteisopen to congruction only where the language used requiresinterpretation because of ambiguity
which rendersit susceptible of two or more congtructions or of such doubtful or obscure meaning that
reasonable minds might be uncertain or disagree astoitsmeaning.” Id. a 386, 52 SE.2d a 747. We
addressed agtatute regarding annud sdary increasesfor deputy sheriffsin Lawson v. County Commin
of Mercer County, 199 W. Va. 77, 483 SE.2d 77 (1996), and found that the Satute in question was
susceptibleto differing congructions, to theextent that theterm “recaivean annud sdary increass’ could
mean ether anincreaseto become part of theannud sadlary or anincreasein addition to theannud saary.
Id. & 81, 483 SE.2d & 81. Based upon the Court’ sfinding that the statute could be read by reasonable

persons to have different meanings, we found the language of the statute to be ambiguous. 1d.

C. Liberal Construction of Statute

Having found West VirginiaCode 8 46A-5-101(1) ambiguous with regard to gpplicable
dtatute of limitations periods because it is susceptible of differing interpretations, we may proceed to
congtrueit pursuant to thelegidative intent. 1n Scott Runyan, this Court specified that West Virginia
Code 8 46A-5-101(1) should becongrued liberaly asaremedid satute. Weexplaned: “Wherean act
isdearly remedid in nature, we must condruethe satute liberaly so asto furnish and accomplish al the
purposssintended.” 194 W.Va a 777,461 SE.2d at 523. “The purpose of the CCPA isto protect
consumersfrom unfair, illegal, and deceptive acts or practices by providing an avenue of relief for
consumerswho would otherwisehavedifficulty proving their caseunder amoretraditiond causeof action.”

Id.



Furthermore, this Court explained in Appalachian Power Co. v. Sate Tax Dept. of
West Virginia, 195W. Va 573, 466 S.E.2d 424 (1995), that absent explicatory legidative history for
an ambiguous Satute, acourt construing such agatute must consder the* overarching desgn of gatute”
Id. at 587, 466 S.E.2d at 438, quoting Scott Runyon, 194 W. Va at 777, 461 S.E.2d at 523. In
congtruing thestatuteliberdly to protect al consumersfromunfair, illegal, or deceptiveaction, andin
conddering the overarching design of the datute, we are compelled to resolvetheissuethisambiguity hes
created by concluding that the credit e utilized in thistransactionisinduded within thefour-year Satute
of limitations gpplicableto * consumer credit sdles or consumer |oans made pursuant to revolving charge
accounts or revolving loan accounts, or fromsdes....” W. Va Code § 46A-5-101(1). While such
determination admittedly doesnat effectively answer themyriad of hypothetical sraised by thepartieswith
regard to varioustypes of credit sales utilized by consumersand theissue of into which statutorily-
designated category suchtransactionsmay fal, thelibera constructiontowhichthisstatuteisentitled
compe sour concluson that any doulbt about thisparticular transaction’ sindusonwithinthemoreliberd
four-year datuteof limitations period beresolvedinfavor of suchinduson. Smilarly, aconsumer whois
party toalonger-term, d osad-ended transactionisa o entitled to maintain an action within oneyeer of the

due date of the last payment.

C. Conclusion
After thorough review, this Court concludesthat West VirginiaCode 8§ 46A-5-101(1) is
aremedid gatuteto beliberaly congtrued to protect consumersfrom unfair, illegd, or deceptiveacts. In

face of theambiguity found inthat Satute, aconsumer whoisparty to aclosed-ended credit transaction,
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resulting from asdeasdefined in West VirginiaCode 8§ 46A-6-102(d), may bring any necessary action
within ether thefour-year period commencing with the date of the transaction or within oneyeer of the due

date of the last payment, whichever is later.

Basad upon theforegoing, wereversethe decison of the Circuit Court of Kanawha County

and remand this matter for further proceedings consistent with this opinion.

Reversed and remanded.
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